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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8190 


HARRY K. BOSS, ET AL., Appellants , 


v. 

DISTRICT OF COLUMBIA, ET AL., Appellees. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

The statutory provision sustaining; the jurisdiction of this 
Court is District of Columbia Code, 1901, Section 226 (D. C. 
Code 1929, Title 18, Sec. 26). 

The pleadings and facts disclosing the basis upon which 
it is contended that the lower tribunal had jurisdiction and 
that this Court has jurisdiction upon appeal to review the 
judgment in question are as follows: 

In condemnation cause No. 2007 on the docket of the 
low T er court, benefit assessments against the lands of the 
appellants were ratified and confirmed by the Court on July 
28,1931 and appellants duly paid the said assessments (Ap- 


2 


pellants’ App. p. 10). Appellants brought suit to recover 
the said assessments, with interest, on December 16, 1935 
(Appellants’ App. p. 11) on the ground that it was the duty 
of the defendant District of Columbia to, and it promised 
and agreed with the plaintiffs that it would, within a rea¬ 
sonable time, physically extend the streets and parts there¬ 
of for which condemnation proceedings were had and the 
benefits were assessed, but that, when the suit was filed, it 
had not physically extended the said streets or any of them 
(Appellants’ App. p. 2). The appellees in their answer 
admitted that at the time of the filing of the original decla¬ 
ration, the District of Columbia had not completed all of the 
physical extension of said streets (Appellants’ App. p. 4), 
and the appellants accordingly contend that the considera¬ 
tion for the assessment of benefits failed (Appellants’ App. 
pp. 3,11). The trial court entered judgment dismissing the 
complaint (Appellants’ App. p. 7). 

! STATEMENT OF CASE. 

Elaborating upon the facts set out in the immediately 
preceding paragraph hereof, condemnation cause Xo. 2007 
was one for the extension of Garrison and Harrison Streets 
between 'Wisconsin Avenue and 44th Street, Jenifer Street 
between Wisconsin Avenue and Western Avenue, 44th 
Street between P^essenden Street and Western Avenue, and 
45th Street between Harrison Street and Western Avenue, 
and the pertinent instruction to the condemnation jury is 
set out in the appellants’ appendix at page 9. It included 
the following: 

i “Bv the opening, widening and extension of said 
streets, the jury are to understand their establishment, 
laying out and completion for all the ordinary purposes 
of a public thoroughfare.” (Appellants’ App. p. 9) 

Prior to confirming the jury’s verdict, the Court reduced 
the assessments, (Appellants’ App. p. 10) and the appel¬ 
lants paid the assessments as so reduced, together with in¬ 
terest and penalties, in the total sum of $5,323.00, $540.00 
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in March. 1931, $546.00 on March 12,1931, $784.11 on April 
16, 1935, $1,649.87 on August 19, 1938, and $1,803.20 on 
November 10,1938, the said sum of $784.11 having been paid 
under protest. (Appellants’ App. p. 10) 

The appellants claimed that such payments were made 
under obligation of law and compulsion of the defendant 
District of Columbia, as a condition prerequisite to the ex¬ 
ercise by the appellants of their right to subdivide their 
property and/or the demands of respective purchasers of 
said lots (Appellants’ App. p. 3), which the appellees de¬ 
nied, asserting that payment of the assessments, interest 
and penalties prior to the recordation of subdivisions was 
required by the Acts of Congress set forth in Title 20, Chap¬ 
ter 4, Sections 707 and 70S, District of Columbia Code, 1929 
(post p. 5). The appellees also contended that the pay¬ 
ments were made voluntarily and that because of the fact 
that the appellants had prior to the hearing in the court 
below sold all of the lots, they were not the proper parties 
to bring suit, (Appellants’ App. pp. 4, 11), and the trial 
court, in its conclusions of law, said: “1 am inclined to 
think that there is a want of proper parties plaintiff.” 
(Apellants’ App. p. 18) 

While the appellees denied in their answer that the physi¬ 
cal extension of the streets was the consideration for the 
special assessments, and also denied that the consideration 
for the levying and payment of the assessments has failed 
(Appellants’ App. p. 5), these are questions of law and will 
be dealt with in that connection hereinafter. 

From the findings of fact of the lower court, it appears 
that at the time of the levying of the assessments all of 
the property involved in this proceeding was owned by the 
original plaintiffs as joint tenants, and that at the time of 
the trial the plaintiffs had sold and conveyed to other per¬ 
sons all of the said property, each contract of sale contain¬ 
ing the following: 

“Taxes, general or special, are to be adjusted accord¬ 
ing to the certificate of taxes as issued by the Collec¬ 
tor of Taxes of the District of Columbia, except that 
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assessments for improvements completed prior to the 
date hereof, whether assessment therefor has been 
levied or not, shall be paid by the seller, or allowance 
made therefor at the time of transfer,” (R. 15) 

and that no contract of sale contained a reservation to the 
plaintiffs of any rights relating to said special assessments 
beyond the date of sale. (Appellants’ App. p. 11) 

The verdict of the condemnation jury was confirmed on 
July 28, 1931, (Appellants’ App. p. 10). Suit was insti¬ 
tuted on December 16, 1935. 

On January 30, 1936, Garrison Street between Wisconsin 
Avenue and 44th Street, was in process of being graded and 
surfaced with an old material roadway; Jenifer Street 
front 44th Street to Western Avenue was not physically 
opened (Appellants’ App. pp. 12,13); 44th Street from Fes¬ 
senden Street to Harrison Street had been worked upon 
from time to time during the preceding four years and had 
been developed from a virgin state to a 26-foot old material 
surface-treated roadway; 45th Street from the property line 
just'north of Harrison Street to Western Avenue had not 
heed opened to traffic, some grading work had been done, 
dumping of earth from private and District projects had 
been allowed, and the roadway was being brought to grade 
(Appellants’ App. pp. 13,14). 

On October 1, 1937, Jenifer Street was not open or 
graded from 44th Street to Western Avenue , nor was there 
any plan for the immediate opening thereof, the only state- 
menlt in that regard being “ultimately this section of Jeni¬ 
fer Street will be opened when development warrants”; and 
45th Street was not open or graded from Harrison Street 
to Western Avenue nor were there any immediate plans to 
open the same, the only statement being “ultimately this 
section will be opened when development warrants.” (Ap¬ 
pellants’ App. pp. 14-15) 

On February 12, 1940, 44th Street, from 500 feet of War¬ 
ren Street to Warren Street was open and graded with 
no existing surface other than the original sub-grade. (Ap¬ 
pellants’ App. p. 16) 
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STATUTES INVOLVED. 

The relative parts of the statutes involved in this appeal 
are as follows: 

District of Columbia Code, 1929, Title 20, Chapter 4: 

Sec. 707: “* * * Whenever a subdivision of any lot 
or parcel of land in the District of Columbia, or any 
portion of any such lot or parcel is made during the 
months of .July, August, September, October, Novem¬ 
ber or December * * * all watermain and sewer assess¬ 
ments and special assessments of any kind thereon shall 
then become due and payable, and be paid before such 
subdivision shall be admitted to record in the Office of 
the Surveyor of the District of Columbia. * * # ” 

Sec. 708: “Whenever such subdivision is made dur¬ 
ing the months of January, February, March, April, 
May or June * * # all watermain and sewer assess¬ 
ments and special assessments of any kind thereon, 
shall become due and payable and be paid before such 
subdivision is admitted to record in the Office of the 
Surveyor for the District of Columbia.” 

District of Columbia Code, 1929, Title 25, Chapter 5; 

Sec. 61: “When finally ratified and confirmed by the 
Court, the several assessments authorized to be made 
or levied by the jury shall severally be a lien upon the 
land assessed, and shall be collected as special-improve¬ 
ment taxes in the District of Columbia.” 

STATEMENT OF POINTS. 

1. It became and was the duty of the District of Columbia 
to, and it promised and agreed with the plaintiffs that it 
would, within a reasonable time after the entry of the bene¬ 
fit assessments physically extend the streets and parts 
thereof for which the condemnation proceeding was had. 

2. At the time of the filing of the original declaration on 
December 16, 1935, the District of Columbia had not physi¬ 
cally extended the streets or parts thereof for which the 
condemnation proceeding was had, and by reason thereof 
the consideration for the levying and for the payment of 
the benefit assessments failed. 
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3. The payment of benefit assessments by the plaintiff 
was not voluntary, not only because payment was made 
under compulsion but also because it was made under pro¬ 
test. 

■i. There is not a want of proper parties plaintiff. 

SUMMARY OF ARGUMENT. 

Special assessments for benefits in condemnation pro¬ 
ceedings can validlv be made onlv in consideration of the 
increased value given to the land bv the making of the ini- 
provement for which they are levied. Consequently, when 
such an assessment is made a contract is created between 
the Government and the property owner that the improve¬ 
ment will be made within a reasonable time, particularly 
in this District where the assessment is on the basis of the 
improvement existing at the date of the assessment. Here, 
the verdict of the jury was returned on July 16, 1930, and 
it was confirmed on July 2S, 1931. Suit was not brought 
until December 16, 1935, more than five years after the re¬ 
turn of the verdict and more than four years after its con¬ 
firmation. At that time, the work had not been done. The 
contract was an entire one, part performance was insuffi¬ 
cient. The contract was accordingly breached and the con¬ 
sideration therefor had failed, and after the institution of 
the suit the breach could not be remedied. 

The payment of the assessments by the appellants was 
not voluntary because they had no option but to make such 
payment if they wished to subdivide the lands. Not only 
so, but as to part at least of the benefits paid, the payment 
was made under protest. 

There is not a want of proper parties plaintiff. The ap¬ 
pellants made the payment. They were the owners upon 
whom the duress was imposed, and they are accordingly 
the ones to recover therefor. 
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ARGUMENT. 

1. It became and was the duty of the District of Columbia 
to, and it promised and agreed with the plaintiffs that it 
would, within a reasonable time after the entry of the bene¬ 
fit assessments physically extend the streets and parts 
thereof for which the condemnation proceeding was had. 

3. At the time of the filing of the original declaration on 
December 16, 1935, the District of Columbia had not physi¬ 
cally extended the streets or parts thereof for which the 
condemnation proceeding was had, and by reason thereof 
the consideration for the levying and for the payment of 
the benefit assessments failed. 

The only basis for a benefit assessment is the making of 
the improvement for which the assessment is imposed, 
and making the same within a reasonable time, which con¬ 
stitutes the consideration for the assessment, and if the im¬ 
provement be not made within a reasonable time the consid¬ 
eration fails. Here, the improvement had not been made 
when suit was instituted which was more than four years 
after the levying of the assessment. The three years fixed 
by the Statute of Limitations is usually the maximum time 
regarded as reasonable. In cause Xo. 2007, the jury was in¬ 
structed that “By the opening, widening and extension of 
said streets, the jury are to understand their establishment, 
laying out and completion for all the ordinary purposes of 
a public thoroughfare. ” 

Accordingly, the assessments were made upon the theory 
that, at the date of their levy, the streets were established, 
laid out and completed for all the ordinary purposes of 
public thoroughfares. There was here a clear failure of 
consideration. Had the District chosen to do so it could 
have brought five separate condemnation suits in which 
event each one would have stood separate and apart from 
the others but it chose instead to combine the five into one 
and accordingly benefits were assessed upon the basis of 
the increased value accruing from the doing of the entire 
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■work on the five streets. The contract created by law was, 
therefore, an entire and indivisible one, and when the suit 
was brought to recover the money paid, for failure of con¬ 
sideration, the right of the District to remedy this breach 
of the contract was at an end. 

In District of Columbia v. Thompson, 58 App. D. C., 313, 
30 Fed. (2d) 476, this Court said: 

“The Act of March 1, 1912 (37 Stat. 71), authorized 
the commissioners to condemn the land necessary to 
extend Lamont street through squares 2604 and 2605, 
‘with a width of ninety feet, said extension to be a 
direct prolongation of Lamont Street as now existing 
east of Nineteenth Street.’ 

“In Washington R & E Co. v. Newman, 41 Appl. 

D. C. 439, 445, involving a condemnation proceeding, 

the trial court had instructed the jury that, in assessing 

benefits against the properties to be benefited, it should 

take into consideration ‘the benefits and advantages 

thev mav severallv receive from the said extension of 
•> * * 

the said street. By the extension of the street the jury 
are to understand its establishment, laying out, and 
completion for al! of the ordinary purposes of a public 
thoroughfare.’ Mr. Justice Van Orsdel, speaking for 
this court, said: ‘This is assigned as error by defen¬ 
dant, on the ground that it permitted the jury to take 
into consideration future improvements. The benefits 
were to accrue from the opening of a street not from an 
unimproved strip of land. The object in laying out and 
opening this street was to make it a thoroughfare for 
all tlie ordinary uses of a street, as the term ‘street’ is 
understood when used in comparison with the manner 
in which surrounding streets are constructed and used, 
not taking into consideration future uses to which the 
street may be subjected, or unforeseen improvements 
which may result from its construction. This form of 
instruction has been approved in a number of cases, 
where the language of the act was substantially the 
same as here. Columbia Heights Realty Co. v. Mac- 
farland. 31 App. D. C. 112 (id) 217 IT. S.547, 30 S. Ct. 
581, 54 L. Ed. 877,19 Ann. Cas. 854; American Security 
& T. Co. v. Rudolph, 38 App. D. C. 32.’ 
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“It is apparent, therefore, that the basis for the 
assessments for benefits in this case was that the con¬ 
demned land was to be opened as ‘a direct prolongation 
of Lamont street,’ so as ‘to make it a thoroughfare for 
all the ordinary uses of a street.’ In other words, ‘the 
benefits were to accrue from the opening of a street, 
not from an unimproved strip of land.’ On no other 
theory could an assessment for special benefits be sus¬ 
tained. The acquisition by the municipality of land 
for an extension of a public park results in general 
benefit to the public, and the cost of the extension 
should be borne by the public. 

“The first question for consideration is whether the 
municipality may retain money collected as special 
benefits to accrue from the opening of a street, with¬ 
out incurring any legal obligation to open it. 

“In Bradford v. City of Chicago, 25 Ill. 411, a suit 
to recover back moneys paid under special assessment, 
it was ruled that, where a street is not opened in a rea¬ 
sonable time, the moneys paid as assessments for bene¬ 
fits may be recovered back in assumpsit, on the theory 
that the consideration has wholly failed. The court 
said: 

“ ‘In projecting this improvement by the city, and 
raising money by condemning property supposed to 
be benefited by the improvement, the city undertook 
that they would proceed according to law in making 
the assessments, and would devote the money raised 
to the completion of the undertaking, in a reasonable 
time. It was on this undertaking the plaintiff, volun¬ 
tarily, we will say, paid his money. He trusted to the 
good faith, intelligence, and integrity of the city offi¬ 
cials that by no fault, misconduct or miscarriage of 
their own the work should be unreasonably delayed: 
that the improvement should be made in a reasonable 
time, and fully carried out. The city has failed to 
do it, and has given, and can give, no assurance what¬ 
ever that the improvement shall be made. The plain¬ 
tiff may well contend that he has paid his money 
on a consideration which has failed, that he has ac¬ 
quiesced in no delay, and that he ought to have his 
money restored to him, and which he demanded one 
year before he commenced his suit.’ 
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“In Valentine v. City of St. Paul, 34 Minn. 446, 26 
X. W. 457, the court said: 

•* ‘The effect of the abandonment by the city of 
the project of ‘extending and opening’ the proposed 
street for and on account of which, and which only, 
the assessment was made, is that the consideration 
of the assessment lias wholly failed. So that the city 
! stands in the position of lidding in its treasury 
money collected from the plaintiff which it has no 
right in equity, good conscience, or common honesty 
to retain, because the purpose for which it was col- 
1 lected has been completely abandoned. In such cir¬ 
cumstances no statute is required to impose upon the 
citv a legal obligation to make restitution. An action 
lies as at common law for money had and received.’ 

“See, also. McOonville v. Citv of St. Paul, 75 Minn. 
383, 77 X. \\\ 993, 43 L. R. A. 584, 74 Am. St. Rep. 508; 
City of San Antonio v. Peters (Tex. Civ. App. (40 S. 
AY. 827). \Ye are in accord with the doctrine announced 
in these decisions. 

“The District of Columbia is a municipal corpora¬ 
tion (United States v. Celia, 37 App. D. C. 423; District 
of Columbia v. Tyrrell, 41 App. D. C. 463), and its re¬ 
sponsibility in the premises does not differ from that 
of a private person (Valentine v. City of St. Paul, 34 
Minn. 446. 448, 26 X. AY. 457; Pimental v. City of San 
Francisco, 21 Cal. 352; Marsh v. Fulton Countv, 10 
Wall. 676, 19 L. Ed. 1040). 

# The condemnation proceedings wore regular 
in form, and resulted in the acquisition by the munici¬ 
pality of the condemned land, the title to which it still 
holds. It is manifest, therefore, that the District, at 
any time subsequent to the confirmation of the verdict 
of the jury, might have opened this street.” 

Affirmed in 281 IT. S. p. 25, where the Court said: 

“AVe think the judgment should be affirmed. 

“1. Pursuant to the act of Congress the strip of land 
was condemned for the extension of Lament street, an 
improved thoroughfare open for vehicular and pedes¬ 
trian traffic and all the ordinary uses of a street. In 
the condemnation proceeding the jury were necessarily 
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required to assess the benefits which would accrue from 
such extension, that is, from the extension of a street 
where one had not theretofore existed, and not from an 
unimproved strip of land merely. See Washington R. 
& Electric Co. v. Newman, 41 App. D. C. 439, 445, and 
cases cited. That is, the consideration for the assess¬ 
ment of the benefits was the extension of Lamont street 
over the condemned strip. 

“2. Under the undisputed facts, we think the District 
was under an obligation imposed by law to return, as 
for a failure of consideration, the assessment of bene¬ 
fits that had been paid by the plaintiff.” 

After reviewing Valentine v. St. Paul, 34 Minn. 446, 26 
X. W. 457, which was also reviewed in the Court of Appeals’ 
opinion, and after citing other cases, the Court further 
said: 

“Here, although the commissioners had been in¬ 
structed bv Congress to condemn the strip of land for 
the extension of Lamont street, more than fourteen 
years had elapsed during which the District had neither 
made this extension nor taken any step towards that 
end it showed no obstacle which had prevented such 
extension: it had built a sidewalk and curb across the 
strip which constituted an obstruction to vehicular traf¬ 
fic ; and it made no claim in its pleadings or proof that 
it desired or intended to make such extension at any 
future time. We think that these circumstances estab¬ 
lished, as a matter of reasonable and necessary infer¬ 
ence, the fact that the District had abandoned the pur¬ 
pose of extending the street over the condemned strip; 
and that, this being so, for the reasons w’ell stated in 
the Valentine Case, the District was properly required 
to return to the plaintiff, as for failure of consideration, 
the amount of the assessment that she had paid, which 
it had retained contrary to equity and good conscience 
and held, by implication of law, as money had and re¬ 
ceived to her use.” 

In Ganna way v. Barricklow, 203 Ill., 410, 413, 67 N. E. 
825, the Court said: 

“Even w’here a tax is legally levied and voluntarily 
paid, if the purpose of the tax fails or the object is 
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lawfully abandoned, money which is held in trust to 
be devoted to the particular purpose may be recov¬ 
ered back in an action for money had and received 
(Bradford v. City of Chicago, 25 Ill., 349)”. 


In City of Chicago v. Fidelity Bank, 11 Ill. App. 165, 173, 
the Court said that in Bradford v. City of Chicago , 25 III. 
411, “The decision in favor of the plaintiff’s right to re¬ 
cover was put mainly on the ground of failure of considera¬ 
tion.” 

In 17 C. J. S., 1052, it is said: 


“An offer of performance after action has been be¬ 
gun to enforce the contract or after a breach of the 
contract has given rise to a cause of action, will not 
defeat the cause of action which has accrued.” 


In 17C.J. S. 1063-5: 

“If time is not of the essence of the contract, as 
where the time of performance is not fixed, or is stated 
in general and indefinite terms or if, by reason of the 
peculiarity of the transaction, the parties from neces¬ 
sity must be held to have so contracted, the law usually 
implies that the performance is to take place within 
a reasonable time, where the contract is not terminable 
at law or void for uncertaintv.” 

w 

17 C. J. S. 1067: 

1 “The question as to what is a reasonable time for 
the performance of a contract fixing no time for per¬ 
formance depends on the nature of the contract and 
the particular circumstances.” 

17 C. J. S. 1068: 

“Perhaps as accurate a definition of a reasonable 
time as may be given is that it is such time as is neces¬ 
sary conveniently to do what the contract requires 
should be done. As otherwise defined, it is such time 
hs may Ik.* necessary in the circumstances for a reason¬ 
ably prudent and diligent person to do what the con¬ 
tract requires him to do, having due regard for the 
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rights of, and the possibility of loss to, the other 
party.” 


17 C. J. S. 1093: 

“There can be no recovery on an entire contract for 

%> 

a part performance thereof, and the courts will not at¬ 
tempt to split up such contracts and apportion the con¬ 
sideration to the part performed.” 

3 . The payment of benefit assessments by the plaintiffs 
teas not voluntary, not only because payment was made 
under compulsion but also because it was made under pro¬ 
test. 

Under the Code, supra p. 5, appellants could not sub¬ 
divide the land without paying the assessments, and with¬ 
out subdividing it they could not use it for building pur¬ 
poses. Many decisions hold that where failure to make a 
payment subjects a party to the possibility of penalties, 
payment is under duress and is not voluntary. Here, the 
situation was worse. The appellants were entirely deprived 
of the use of their land for its only available use, building 
lots. 

Thompson et al . v. Deal, et al., 67 App. D. C. 327, 332- 
5, 92 Fed. (2d) 478; 

Cleaveland v. Smith, et ah, 132 U. S. 318; 

Robinson v. Bradbury, 132 U. S. 491; 

United States v. Lawson, 101 U. S. 164; 

United States v. Ellsworth, 101 U. S. 170; 

Baldwin v. Scott Bros. Milling Co., 307 U. S. 478. 

However, $784.11 of the assessments were paid under the 
protest, (supra p. 3) though in a case such as the pres¬ 
ent protest was not necessary. 

Swift, etc. Co. v. United States, 111 U. S. 22. 

See, also, cases immediately preceding. 

4 . There is not a want of proper parties plaintiff. 

The appellants are the owners who paid the assessments. 
They are the ones upon whom the duress was imposed. 



14 


They are accordingly the ones to receive the refund of the 
monies paid. 

Stahmann v. Vidal , 305 U. S. 61. 

It is accordingly submitted that the judgment below 
should be reversed with directions to enter judgment for 
the appellants with interest from the respective dates of 
payment. 

Respectfully, 

William C. Sullivan, 

Attorney for Appellants. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8190 


HARRY K. BOSS, ET AL., Appellants , 

v. 

DISTRICT OF COLUMBIA, ET AL., Appellees. 


APPENDIX TO BRIEF FOR APPELLANTS. 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANTS. 

1 Record on Appeal in Accordance with Federal 
Ride of Civil Procedure No. 76. 

Suit was commenced by the filing by Harry K. Boss, H. 
Glenn Phelps and Ben T. Webster of a declaration on De¬ 
cember 16, 1935, an amended declaration was filed on June 
3,1937, and the plaintiff Ben T. Webster having died, a sup¬ 
plemental and amended complaint was filed on September 
14,1939, on which the case was tried before Mr. Justice Jen¬ 
nings Bailey, without a jury. 
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In the complaint plaintiffs charge that in Condemnation 
cause No. 2007 on the Docket of the United States District 
Court for the District of Columbia, defendant, District of 
Columbia, filed a petition for condemnation of land for the 
extension of Garrison Street between Wisconsin Avenue 
and 44th Street, X. W., Harrison Street between Wisconsin 
Avenue and 45th Street, Northwest, Jenifer Street between 
Wisconsin Avenue and Western Avenue, X. W., 44th Street 
between Fessenden Street and Western Avenue, X. W., and 
45th Street between Harrison Street and Western Avenue, 
X. W., in the District of Columbia, together with a plat show¬ 
ing the land to be taken therefor, copy of which is hereto 
attached, marked “Exhibit A” and bv this reference thereto 
made a part hereof; that in the course of the hearing in said 
cause the jury was instructed by the Court on the subject 
of benefits in the language following: 

“By the opening, widening, and extension of said streets 
the jury are to understand their establishment, laying out, 
and completion for all the ordinary purposes of a public 
thoroughfare”; 

2 that on July 16, 1930, the jury in said cause returned 
1 its verdict, wherein it made assessments of benefits 
against lots 110 to 181, in Square Xo. 1582, in the District 
of Columbia; that by its order dated, to wit, January 28, 
1931, the Court reduced the assessments for benefits against 
said lots in said square and the said verdict as modified by 
the Court was finally ratified and confirmed by the Court, 
that it thereupon became and was the duty of the defendant, 
the District of Columbia, to, and that it promised and agreed 
with the plaintiffs that it would, within a reasonable time, 
physically extend the streets and parts thereof for which 
the condemnation proceeding was had but that on Decem¬ 
ber 16,1935, the date of the filing of the original declaration 
in this cause, it had not physically extended the said streets 
or any of them; that plaintiffs made payments of principal, 
interest and penalties upon said benefit assessments to the 
defendant, Collector of Taxes for the District of Columbia, 
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in the aggregate sum of $5,323.00 as follows, to wit: The 
sum of $540.00 in March, 1931, the sum of $546.00 on the 
12th day of March, 1931, the sum of $784.11 on the 16th day 
of March, 1935, the sum of $1,649.87 on the 19th day of Au¬ 
gust, 1938, and the sum of $1,803.02 on the 10th day of No¬ 
vember, 1938; that each of said payments was made under 
obligation of law and compulsion of the defendant, the Dis¬ 
trict of Columbia, as a condition prerequisite to the exercise 
by the plaintiffs of their right to subdivide the said prop¬ 
erty and/or the demands of respective purchasers of said 
lots; and the consideration for the levying and for the pay¬ 
ment of said assessments, principal, interest and penalties 
was the physical extension of the said streets in accordance 
with said condemnation proceeding; but at the time of the 
making of the several payments aforesaid of the said assess¬ 
ments the defendant, District of Columbia, had not physi¬ 
cally extended the said streets or any of them, and the con¬ 
sideration for the levying and for the payment of said 
3 assessments, principal, interest and penalties had 
failed, and the defendant, District of Columbia there¬ 
by abandoned, renounced and repudiated the purpose of the 
aforesaid condemnation and benefit assessments; that the 
said payments were made under protest upon the specific 
grounds that the work for which the assessments were lev¬ 
ied had not been done, and they were, therefore, void, and 
that the payments of said assessments were made because 
required by the defendant, the District of Columbia, in or¬ 
der to permit of the making of proposed subdivisions, and 
the said payments and each of them were made with full 
reservation of all of the plaintiffs’ rights in the premises 
to have cancellation of the assessments, refund of the pay¬ 
ments made, and otherwise however, and thereby the defen¬ 
dants became and are now obligated to the plaintiffs in the 
amounts of the several payments so as aforesaid made, with 
interest on each of the said several payments from the re¬ 
spective dates thereof, and the plaintiffs demand judgment 
against the defendant, District of Columbia, and/or the de- 
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fendant Collector of Taxes for the District of Columbia, in 
the sum of $5,403.00, with interest and costs. 

The defendants filed an answer setting up the following 
defenses: 1st, that the complaint failed to state a claim 
upon which relief can be granted ; 2nd, that payments of the 
said assessments, interest and penalties were made volun- 
tarilV; and 3rd, that defendants denv that title to all the 
land and premises described in the complaint, or the rights 
resulting from the alleged grievances complained of, are 
vested in the plaintiffs, and say that since the special assess¬ 
ments were levied against the said lands and premises plain¬ 
tiffs have conveyed said lands to other parties and title to 
said lands and any rights appertaining thereto are vested 
in the purchasers of said lands; defendants deny that the 
portions of the instructions of the Court to the jury 
4 in Cause No. 2007 set forth in the complaint was the 
complete charge of the Court to the said jury on the 
subject of benefits and say that in said cause the Court 
charged the jury on said subject as set out in the findings of 
fact bf the Court herein; defendants admit that special as¬ 
sessments for benefits were made against the lots mentioned 
in the complaint; defendants admit that at the time of the 
filing of the original declaration in this cause the defendant, 
the District of Columbia, had not completed all of the physi¬ 
cal extension of said streets, but say that part of said work 
had been done at that time and at that time all of the work 
was in process of being done and was planned to be done, 
and at the time of the filing of the answer to the supplemen¬ 
tal and amended complaint, which answer was filed on March 
29, 1940, all of said work had been done; defendants deny 
that plaintiffs were required by the defendants, or either of 
them, to pay said assessments or interest and penalties 
thereon as a condition precedent to acceptance by the de¬ 
fendant, the District of Columbia, of recordation of the sub¬ 
divisions proposed to be made by plaintiffs in Square 1582, 
say that payment of said special assessments, interest and 
penalties thereon prior to the recordation of said proposed 
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subdivision by the Surveyor of the District of Columbia was 
required by the Acts of Congress set forth in Title 20, Chap¬ 
ter 4, Sections 707 and 70S, District of Columbia Code of 
1929; defendants are without knowledge or information suf¬ 
ficient to form a belief as to whether or not plaintiffs were 
required by the purchasers to whom said lots were sold to 
pay said special assessments or interest or penalties there¬ 
on; defendants admit that payment of said special assess¬ 
ments with interest and penalties thereon were made in the 
amounts alleged; defendants deny that any of the said as¬ 
sessments, interest or penalties thereon were paid 

5 under compulsion of the District of Columbia; defen¬ 
dants deny that the physical extension of said streets 

was the consideration for the said special assessments; de¬ 
fendants denv that the consideration for the lewing and 
payment of said special assessments has failed; defendants 
deny that the District of Columbia has abandoned, or re¬ 
nounced, or repudiated the purpose of said condemnation 
of benefit assessments; defendants deny that said payments 
were made under protest; and defendants deny the remain¬ 
ing allegations of the complaint. 

At the conclusion of the hearing in the trial Court on No¬ 
vember 3, 1941, the following entry was made upon the 
docket of the ease, “Resumed hearing; suit dismissed; costs 
vs. D. C.: order to be entered.” 

6 On December 2, 1941, the plaintiffs filed notice of 
appeal in the words and figures following: 
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“In the District Court of the United States 
for the District of Columbia 

Civil Xo. 86,074 At Law 

Harry K. Boss and H. Glenn Phelps, Plaintiffs, 

vs. 

District of Columbia, et at... Defendants. 

Notice of Appeal 

Xoticc is hereby given this 2nd day of December, 1941, 
that Harry K. Boss and IT. Glenn Phelps hereby appeal to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
3rd day of Xovember, 1941, in favor of the defendants Dis¬ 
trict of Columbia and Guy \Y. Pearson, Collector of Taxes 
against said Harry K. Boss and II. Glenn Phelps. 

/s/ AY. C. Sullivan, 

Attorney for Appellants , 
Metropolitan Bank' Building. 

Copy for 

Richmond Keech and Chester Gray, Corporation Counsel” 

On the same day, the plaintiffs filed an undertaking on 
appeal in the sum of $250.00. 

The trial Court entered orders extending the time for 
docketing the appeal to March 2, 1942. 

On February 25,1942, the Court made findings of fact and 
conclusions of law, to which reference is herebv made and by 
this reference thereto they are incorporated herein as part 
hereof, and on the same day the Court entered the order 
of dismissal referred to in the docket entry of Xovember 
3,1941, which order of dismissal is in the words and figures 
following: 
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“In the District Court of the United States 
for the District of Columbia 

Law No. 86674 

Harry K. Boss and H. Glenn Phelps, Plaintiffs , 

vs. 

District of Columbia, and Guy W. Pearson (Collector of 
Taxes for the District of Columbia), Defendants. 

7 Judgment 

This cause coming on to be heard, and upon considera¬ 
tion of the evidence and of the arguments of counsel for the 
respective parties, it is by the Court this 25th day of Feb¬ 
ruary, 1942, 

Adjudged that the complaint be and the same hereby is 
dismissed; and it is further 

Adjudged that the plaintiffs recover of the defendant, 
District of Columbia, their costs as the same shall be taxed 
by the Clerk. 

JENNINGS BAILEY 

Justice” 

A concise statement of the points to be relied on by the 
appellant is: 

1. It became and was the duty of the District of Columbia 
to, and it promised and agreed with the plaintiffs that it 
would, within a reasonable time after the entry of the benefit 
assessments physically extend the streets and parts thereof 
for which the condemnation proceeding was had. 

2. At the time of the filing of the original declaration on 
December 16, 1935, the District of Columbia had not physi¬ 
cally extended the streets or parts thereof for which the 
condemnation proceeding was had, and by reason thereof 
the consideration for the levying and for the payment of the 
benefit assessments failed. 

3. The payment of benefit assessments by the plaintiffs 
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was not voluntary, not only because payment was made un¬ 
der compulsion but also because it was made under pro¬ 
test. 

8 4. There is not a want of proper parties plaintiff. 

1 W. C. SULLIVAN, 

Attorney for Plaintiffs, 
Metropolitan Bank Building. 

; RICHMOND B. KEECH 

C.H.G. 

CHESTER H. GRAY, 

Attorneys for Defendants, 
District Building. 

Approved by the Court this 25th day of February, 1942. 

I JENNINGS BAILEY, 

J ustice. 


We consent: 

W. C. SULLIVAN, 

Attorney for Plaintiffs. 

CHESTER H. GRAY, 

Attorney for Defendant. 

9 Findings of Fact and Conclusions of Law 

That plaintiffs, on July 18,1929, addressed a letter to the 
Engineer Commissioner of the District of Columbia which 
read, in part, as follows: 

“We own about seventy five (75) lots in the area bounded 
by Wisconsin Avenue, River Road, Fessenden Street and 
Western Avenue. This entire area is badly in need of street 
extensions, and we believe the whole community would be 
much improved if the streets, as laid out by the Highway 
Commission, were condemned, and improved. We also be¬ 
lieve our land would be benefited by the opening of the 
streets.’’ (R. 35) 
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On December 16, 1929, the Commissioners of the District 
of Columbia filed a condemnation suit “In re: Condemna¬ 
tion of land for the extension of Garrison, Harrison, Jeni¬ 
fer, 44th and 45th Streets, in the District of Columbia,” ac¬ 
companied by a condemnation plat, copy of which is hereto 
attached, marked Exhibit “A”, and by this reference made 
a part hereof, the case being- District Court Xo. 2007, (R. 3, 
34). In the said cause the jury was instructed, in Instruc¬ 
tion Xo. 2, as follows: 

“After ascertaining the amount of damages to be awarded 
to the owners of the parcels to be condemned, you may pro¬ 
ceed to assess the full amount of such damages or any part 
thereof, together with the costs and expenses of this 
proceeding or any part thereof, as benefits, provided you 
shall find benefits in such amount actually to exist from the 
evidence, against any and all parcels of land in the District 
of Columbia which you find from the evidence will be bene¬ 
fited. In determining the amount to be assessed against anv 
parcel of land you shall take carefully into consideration the 
respective situations and topographical conditions of said 
parcels of land and the special benefits and advan- 
10 tages thev will severallv receive. In assessing bene- 
fits against the properties found to be benefited, you 
shall take into consideration the benefits and advantages 
such properties may severally receive from the opening, 
widening, and extension of said streets as contemplated by 
said improvement project as shown by these proceedings. 
By the opening, widening, and extension of said streets the 
jury are to understand their establishment, laying out, and 
completion for all the ordinary purposes of a public thor¬ 
oughfare.” (R. 3). 

The jury returned its verdict on July 16, 1930, finding 
damages in excess of benefits in the sum of $85,000.00 and 
said excess of damages over benefits was paid by the defen¬ 
dant, District of Columbia, out of its own funds. (R. 36). 

The plaintiffs, at the time of said condemnation cause, 
were the owners of lots 110 to 181 inclusive, in Square 1582, 
in the District of Columbia, (R. 4). 
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By its verdict the condemnation jury found benefits flow¬ 
ing to the said lots owned by the plaintiffs from said con¬ 
demnation as follows: 

Lots 110 to and including 157, in the sum of $75.00 each; 
and against lots 158 to and including 181, in the sum of 
$100.00 each, (R. 34). 

The plaintiffs filed exceptions to the verdict of the con¬ 
demnation jury on the grounds, among others, that the as¬ 
sessments for benefits against their said lots were “unrea¬ 
sonable, unjust, excessive, confiscatory, and unconstitu¬ 
tional.” (R. 34) 

In support of their said motion plaintiffs filed affidavits 
made by Arthur Carr, Edward A. Jones, John F. Maury, 
and F. Elliott Middleton, in each of which affiant averred, 
in part, as follows: 

“ # # * that the opening of Garrison Street to the east 
of said Square 1582 will, in fact, not prove of any great 
benefit for automobile travel, but of some small benefit to 
those residents in Square 1582 who can save a few steps by 
using Garrison Street as an artery to reach the street cars 
on Wisconsin Avenue. And affiant further says that it is 
this latter reason more than any othcsr, that prompts him 
to cbrtifv to any benefits whatsoever to lots in Square 1582 
by reason of the extension of the streets aforesaid.” (R. 
34-35). 

That on July 28,1931, said assessments were by the Court 

4 7 7 4 

reduced from $75.00 to $50.00 against each of lots 110 to 157. 

inclusive, and from $100.00 to $75.00 against each of 
11 lots 158 to 181, inclusive. That the plaintiffs paid 
said assessments, together with interest and penal¬ 
ties against said lots in the total sum of $5,323.00, that is to 
sav $540.00 in March 1931, $546.00 on March 12, 1931, 
$784.11 on April 16, 1935, $1,649.87 on August 19, 1938 and 
$1,803.02 on November 10, 1938, (R. 5). 

Of that amount the sum of $784.11, representing assess¬ 
ments, penalties and interest on lots 158 to 166, inclusive, 
was paid on April 16,1935, under protest, (R. 11). 
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On December 16,1935, the plaintiff filed the instant action 
alleging that the defendant, the District of Columbia, had 
abandoned, renounced, and repudiated the purpose of said 
condemnation cause, and that the consideration for assess¬ 
ments had failed. That by its answer in the instant cause 
the defendant admitted that at the time of the filing of the 
original declaration in the instant case the defendant had 
not completed all of the physical extension of said streets. 

That at the time of the lowing of the assessments all of 
the said property was owned by the original plaintiffs as 
joint tenants; that between July 28, 1931, and October 31, 
1941, the latter date being the date of the trial of the instant 
cause, the plaintiffs sold and conveyed to other persons 
every one of said lots 110 to 181, inclusive, in the Square 
15S2 (R. 36). That in every contract of sale between the 
plaintiffs and the purchasers of said lots it was provided: 

“Taxes, general or special, are to be adjusted according 
to the certificate of taxes as issued by the Collector of Taxes 
of the District of Columbia, except that assessments for 
improvements completed prior to the date hereof, whether 
assessment therefor has been levied or not, shall be paid by 
the seller, or allowance made therefor at the time of trans¬ 
fer.” (R, 15.) 

12 That said contracts of sale contain no reservation 
to the plaintiff of any rights relating to said special 
assessments beyond the date of sale of the lots (R. 37). 

That by Title 25, Section 61, D. C. Code of 1929, it is 
provided that assessments, when finally ratified and con¬ 
firmed by the Court 

“* * * shall severally be a lien upon the land as¬ 

sessed.” (R. 37). 

That said streets were physically improved by the Dis¬ 
trict as set forth in defendant’s exhibit No. 5, as follows; 
(R. 38) 
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“1st Endorsement 

January 30, 1936. 

To the Director of Highways: 

The streets referred to in the attached memorandum of 
Mr. Gray, Assistant Corporation Counsel, were acquired 
for street purposes in condemnation case Xo. 2007 and were 
placed on record in the office of the Surveyor, D. C., on 
May 8th, 1931. 

Since that time the streets mentioned have been iinproved 
by the Department of Highways to the following 
extent: 

13 Garrison Street, X. W., between Wisconsin Ave¬ 
nue and 44th Street is now in process of being graded 
and surfaced with an old material roadway. This work was 
started on October 29th, 1935 and should be completed in 
several months, weather permitting. The grading and old 
material base work is being performed by relief labor and 
is being paid for from W.P.A. funds. Upon completion 
of the base course the roadway is to be given a surface 
treatment, same being paid for from District Appropria¬ 
tion,' ‘Repairs to Streets’, of the fiscal year in which the 
work is performed. 

Harrison Street, X. W., from Wisconsin Avenue to prop- 
ertv line west of 44th Street was graded in 1932. This work 
was started on May 23rd, 1932 and was completed on May 
2Sth, 1932, the work being paid for from the appropriation 
Gasoline Tax Road and Street Tmporvements, D. C. 1931- 
1932, Grading Streets, Alleys and Roads. During the same 
year an old material roadway surface approximately 20 
feet in width was constructed which since that time has been 
given a bituminous surface treatment. The surfacing work 
was paid for from District Appropriation, ‘Repairs to 
Streets for the fiscal year in which the work was performed. 

Jenifer Street, X. W., from Wisconsin Avenue to 44th 
Street was graded and paved with an old material surface 
treated roadway in 1931. This work was paid for from the 
Repairs to Streets appropriation of that year. 
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Jenifer Street, X. W., from 44th Street to Western Ave¬ 
nue is not physically open at this time. 

44th Street, N. W., from Fessenden Street to Harrison 
Street has been worked upon from time to time during the 
past four years by I). C. Forces and has been developed 
from a virgin state to the present 26 foot old material sur¬ 
face treated roadway. All the work on this street was paid 
for from D. 0. appropriations, ‘Repairs to Streets’, of the 
fiscal year in which the work was performed. 

44th Street, X. W., from Harrison Street to Jenifer 
Street. In 1031 44th Street, from Jenifer Street to a point 
approximately 200 feet south was graded and paved with 
an old material surface treated roadway. This work was 
performed in connection with the development of Jenifer 
Street, X. W., between Wisconsin Avenue and 44th Street, 
mentioned above, and was also paid for from the District 
Appropriation ‘Repairs to Streets’ of that year. 44th 
Street, from Harrison Street to a point approximately 200 
feet south of Jenifer Street was graded in 1932 in connection 
with the grading of Harrison Strct, X. W., between Wis¬ 
consin Avenue and 44th Street, mentioned above, and was 
paid for from the same appropriation. 

In the latter part of 1934 this portion of 44th Street was 
paved with old material and during 1935 after construction 
of the Capital Transit Company bus garage in this block 
the entire square between Harrison Street and Jenifer 
Street was revamped with old material and surface treated. 
All of the surfacing work in this square was paid from the 
District Appropriation for ‘Repairs to Streets’ of the fiscal 
year in which the work was performed. 

44th Street, X. W., from Jenifer Street to Western Ave¬ 
nue was graded and paved with old material by W.P.A. re¬ 
lief labor, the work being started on July 12th, 1935 
14 and completed on August 14th, 1935. This work was 
paid for from W.P.A. funds. Upon completion of 
the base course a surface treatment was given this roadway 
which was paid for from the appropriation Gasoline Tax 
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Road and Street Improvements, D. C. 1936, Repairs to 
Streets. 

-45th Street, X. AY., from the property line just north of 
Harrison Street to Western Avenue has never been opened 
to traffic. Some grading: work has been done in this street 
by District Forces and at the present time and for some¬ 
time past dumping of good earth from both private and 
District projects lias been allowed in this street. The road¬ 
way is being brought to grade in this manner. 

Gtaule changes on the following streets have been made in 
this area since institution of condemnation proceedings: 

Garrison Street, X. AY., from Wisconsin Avenue to 44th 
Street was changed in November 1933. 

Harrison Street, X. AA\, from AA’isconsin Avenue to a 
point about 230' west of center line of 44th Street was 
changed in June 1931 and Februarv 1932. 

Jenifer Street, X. AY., from AA’isconsin Avenue to AA’estcrn 
Avenue was changed in March 1931 and July 1931. 

44th Street, X. AA'., from Fessenden Street to Garrison 
Street was changed in April 1930. 

44th Street, X. AA’., from Garrison Street to Harrison 
Street was changed in Julv 1931 and Februarv 1932. 

44th Street, X. AY., from Garrison Street to AA’estern Ave¬ 
nue was changed in March 1931, in July 1931, and in Feb¬ 
ruary 1932. 

The majority of the above grade changes were minor and 
no change is considered as being detrimental to adjacent 
property owners. 

Recommend reference to the Corporation Counsel, D. C. 

I L. P. ROBERTSON, 

i Engineer of Streets. 

LPR/b” 

“October 1,1937 

Re:Memorandum of Corporation Counsel, 

requesting present status of Garrison, Harrison, 
Jenifer, 44th and 45th Streets, Northwest: 
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Mr. Dawson: 

Inspection indicates the following existing physical con¬ 
ditions in the area requested for specific roadway reports: 

GARRISON STREET: 

A thirty-foot old material base with a surface-treated 
15 top. This roadway is open from Wisconsin Avenue 
to River Road, which includes the section between 
Wisconsin Avenue and 44th Stret. This work was done bv 

w 

W.P.A. forces and the District in a combination project. 
HARRISON STREET: 

A thirty-foot old material base with a surface-treated 
top. This roadway is open from Wisconsin Avenue to 
Western Avenue, which includes the section between Wis¬ 
consin Avenue and 45th Street. This work was done en- 

tirelv bv District forces. 

• •* 

JENIFER STREET: 

A thirty-foot old material base with a surface-treated top. 
The roadway is open from Wisconsin Avenue to 44th Street. 
Jenifer Street is not open or graded from 44th Street to 
Western Avenue. There are no plans in the Highway De¬ 
partment for an immediate opening. Ultimately this section 
of Jenifer Street will be opened when development war¬ 
rants. This work was done entirelv bv District forces. 

* * 

44th STREET: 

A thirty-foot old material base with a surface-treated top. 
This roadway is open from Warren Street to Western Ave¬ 
nue, which includes the section from Fessenden Street to 
Western Avenue. This work was also done entirely by Dis¬ 
trict forces. 

45th STREET: 

A thirtv-foot old material base with a surface-treated 
top. This roadway is open from River Road to Harrison 
Street. This street is not open or graded at the present 
time from Harrison Street to Western Avenue. There are 
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no immediate plans to open this section of 45tli Street. Ul¬ 
timately this section will be opened when development war¬ 
rants. 

F. M. DAVISON, 

Engineer of Mainteance. 

FMD:H” 

1 “February 12, 1940. 

REMemorandum of Corporation Counsel, 
requesting present status of Garrison, 

Harrison, Jenifer, 44th, 45th Streets, N. W. 

Engineer of Streets: 

The attached tile has been returned to this office with the 
request for a reinspection and report as to the actual con¬ 
dition of these streets this date. 

GARRISON STREET: 

Improved cement concrete roadway with curbs from 
River Road to 45th Street. There is a macadam base with 
a combination surface-treated and cold-mix top from 45th 
Street to Wisconsin Avenue. This is a thirty-foot road- 
wav. 

HARRISON STREET: 

This is a surface-treated macadam roadway from Wiscon¬ 
sin to Western Avenues. This is a thirtv-foot roadwav. 

JENIFER STREET: 

This is a surface-treated macadam roadway from Wis¬ 
consin to Western Avenues. This is a thirty-foot roadway. 

16 44th STREET: 

From five hundred feet of Warren Street to War¬ 
ren Street, 44th Street is open and graded. There is no 
existing surface other than the original subgrade. From 
Warren Street to Western Avenue the roadway is macadam 
with a surface-treated top. This is also a thirty-foot road¬ 
wav. 

•» 
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45th STREET: 

From Western Avenue to Ellicott Street there is a sur¬ 
face-treated macadam roadway. From Ellicott Street to 
Davenport Street there is a surface-treated macadam road¬ 
way. From Davenport to Chesapeake Streets there is a 
surface-treated macadam roadway. From Chesapeake to 
Van Ness Streets there is a surface-treated macadam road- 

wav. This is a thirtv-foot roadwav. 

• • • 

Due to recent severe winter weather there is necessitv 
for repairs at this time. All repairs, however, are of a 
minor nature. 

We suggest that the above information be forwarded 
thru your office to the Corporation Counsel at once. 

F. M. DAVISON, 
Engineer of Maintenance . 

FMD :h” 

That work was done by the defendants on 45th Street, 
between Harrison and Western Avenue, consisting of grad¬ 
ing and placing old material, between October 2, 1935, and 
November 16,1935 (R. 39). That work was done on Harri¬ 
son Street from 45th Street to Western Avenue consisting 
of grading and placing of old material on October 5, 1935 
(R. 40); that Harrison Street, Northwest, between 44th 
and Wisconsin Avenue was completed on October 4, 1932 
(R. 41); that Jenifer Street, Northwest, from 44th Street 
to Western Avenue was graded and old material put in 
place during September, 1939 (R. 41); that 45th Street, 
N. W., from Harrison Street to Western Avenue was graded 
and old material put in place during November, 1935 (R. 
41); that the roadway of Jenifer Street, N. W., from Wis¬ 
consin Avenue to 44th Street was repaired on March 17, 
1931 (R. 41). 

Twenty-two photographs showing the condition of the 
several streets in question on February 12, 1940, were re¬ 
ceived in evidence (R. 39) and said photographs, marked 
Exhibit “B” are made a part hereof. 
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Conclusions of Laic 

1. The defendant, the District of Columbia, did not aban¬ 
don the project of opening, extending and improving the 
said streets as contemplated by the said condemnation 
Cause No. 2007. 

17 2. The District of Columbia had no intention of 

abandoning said project. 

3. I am inclined to think that there is a want of proper 
parties plaintiff. 

4. The suit is hereby dismissed. 

5. The costs are adjudged against the defendant, the Dis¬ 
trict of Columbia. 

This February 25th 1942. 

1 JENNINGS BAILEY, 

J ustice . 

Seen 

W. C. SULLIVAN 
Atty for plffs 

CHESTER H. GRAY 
Asst. Corporation Counsel D. C. 

Atty for Defts. 


18 Stipulation 

BV agreement of counsel, the “grade map” and “dedica¬ 
tion map,” showing land condemned in Condemnation Cause 
No. 2007 on the docket of the District Court of the United 
Statts for the District of Columbia, may be substituted for 
the condemnation plat referred to in record on appeal in the 
abo\ J e entitled cause, and said substituted maps are satisfac- 
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tory for the record on appeal in lieu of the copy of condem¬ 
nation plat referred to in said record. 

W. C. SULLIVAN 

by C H GRAY 
Metropolitan Bank Building 
Attorneys for Plaintiffs 

CHESTER H. GRAY 
Assistant Corporation Counsel, D. C. 
District Building 
Attorney for Defendants 

42 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , 55: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 41, both inclusive, 
to be a true and correct transcript of the record, according 
to Rule 76 of the Federal Rules of Civil Procedure for the 
District Courts of the United States, in cause No. 86674 at 
law*, wherein Harry K. Boss, et al., are Plaintiffs and Dis¬ 
trict of Columbia, et al., are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 28th day of February, 1942. 

C. E. STEWART, 

Clerk. 


(Seal) 
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IN THE 


United States Court of Appeals 

for the District of Columbia 

No. S190 

HARRY K. BOSS AND II. GLEXX PHELPS, 

Appellants, 

v. 

DISTRICT OF COLUMBIA, GUY W. PEARSON, 
COLLECTOR OF TAXES. 

A pellecs. 

BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

The only facts which need be added to appellants’ statement 
of the case are the following: 

The condemnation proceeding which resulted in the asess- 
ment of benefits levied against appellants’ lots in Square 1582 
was instituted at the request of appellants. Appellants, on 
July IS, 1929, addressed a letter to the Engineer Commissioner 
of the District of Columbia which read, in part, as follows: 
(Appellants’ App. p. S) 


1 
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“We own about seventy-five (75) lots in the area 
bounded by Wisconsin Avenue. River Road. Fessen¬ 
den Street and Western Avenue. This entire area is 
badly in need of street extensions, and we believe the 
whole community would be much improved if the 
streets, as laid out by the Highway Commission, were 
condemned, and improved. W r e also believe our 
1 land would be benefited by the opening of the streets.” 


The jury in the condemnation proceeding assessed benefits 
against appellants’ lots. Appellants then filed exceptions to 
the verdict of the condemnation jury on the grounds, among 
others, that the assessments for benefits against their lots were 
“unreasonable, unjust, excessive, confiscatory, and unconstitu¬ 
tional.” In support of their said motion, appellants filed four 
affidavits, in each of which the affiant averred, in part, as 
follows: 


“That the opening of Garrison Street to the east of 
1 Square 15S2 will, in fact, not prove of any great bene¬ 
fit for automobile travel, but of some small benefit to 
those residents in Square 1582 who can save a few 
steps by using Garrison Street as an artery to reach 
the street cars on Wisconsin Avenue. And affiant 
further says that it is this latter reason more than any 
other, that prompts him to certify to any benefits 
whatsoever to lots in Square 15S2 by reason of the 
extension of the streets aforesaid.” 

As the result of appellants’ motion and supporting affi¬ 
davits, the court reduced the assessments. (Appellants’ App. 

p. 10). 

The portion of 44th Street from 500 feet of Warren Street 
to Warran Street, referred to on page 4 of Appellants’ brief 
as being opened and graded but never surfaced, was not in¬ 
volved in the condemnation proceeding out of which arose 
the assessments for benefits here sought to be recovered. 
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For the convenience of the court, we give the following 
table which shows the portions of the streets involved in that 
condemnation proceeding, with the dates of the improvement, 
thereof. 


GARRISON STREET FROM 44th STREET 
TO WISCONSIN AVENUE: 

Work of grading and surfacing began October 29, 
1935 (Appellants’ App. p. 12). The date of comple¬ 
tion is not shown by the record but was sometime 
prior to October 1. 1937 (Appellants’ App. p. 15). 

HARRISON STREET FROM PROPERTY LINE 
WEST OF 44th STREET TO WISCONSIN AVE¬ 
NUE: 

Graded during May, 1932, and surfaced during the 
same year (Appellants’ App. p. 12). 

JENIFER STREET FROM WESTERN AVE¬ 
NUE TO WISCONSIN AVENUE: 

From Wisconsin Avenue to 44th Street graded and 
surfaced in 1931 (Appellants’ App. p. 12). 

From 44th Street to Western Avenue graded and 
surfaced during September, 1939, (Appellants’ App. 
p. 17). 

44th STREET FROM FESSENDEN STREET 
TO WESTERN AVENUE: 

Between Fessenden Street and Harrison Street 
graded in April, 1930, July, 1931, and February, 
1932, (Appellants’ App. p. 14). This portion of the 
street was worked on from time to time and surfaced 
sometime prior to January 30, 1936, (Appellants’ 
App. p. 13). 

From Harrison Street to a point 200 feet south of 
Jenifer Street graded in 1932, and surfaced in 1934 
(Appellants’ App. p. 13). 
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From the point 200 feet south of Jenifer Street to 
I Jenifer Street graded and paved in 1931 (Appellants’ 

App. p. 13). 

From Jenifer Street to Western Avenue grading and 
surfacing completed on August 14. 1935, work having 
started on July 12. 1935 (Appellants’ App. p. 13). 

45th STREET FROM HARRISON STREET TO 
WESTERN AVENUE: 

The record is inconsistent as to the date of the com¬ 
pletion of this work. At one place (Appellants’ App. 
p. 17). it appears that 45th Street between these 
i points “was graded and old material put in place 
during November 1935.” It also appears that this 
portion of the street was not opened nor graded on 
I October 1. 1937 (Appellants’ App. p. 15). but that the 
I work had been completed prior to February 12. 1940, 
(Appellants' App. p. 17). 

SUMMARY OF ARGUMENT 

A mere lapse of time does not constitute an abandonment of 
the project for which assessments for benefits were levied. The 
evidence showed, and the court below found, that the project had 
never been abandoned and, on the contrary, was fully completed 
prior to the trial of this case. 

Assuming, for the sake of argument, that a portion of the 
work was abandoned because not completed within a reasonable 
time after the verdict of the condemnation jury, nevertheless the 
appellants are not entitled to recover. They are only entitled to 
recover, if entitled to recover at all, the difference between the 
amounts they paid and the benefits accruing to their properties 
from the work completed within a reasonable time. The burden 
was upon them to show the extent of the recovery to which they 
are entitled and they offered no evidence upon this point. 



Again assuming, for the sake of argument, that a portion of 
the work was abandoned through failure to complete within a 
reasonable time, the payments made by appellants in 1935 and 
1938 cannot be recovered, since they were made voluntarily. 
The 1938 payments were not even made under protest None of 
them was made under duress or compulsion. While appellants, 
under the statute, could not record a subdivision of their land 
until the assessments were paid, there is no requirement of law 
that a subdivision must be recorded before the sale of the property 
or its improvement by the erection of buildings thereon. 

ARGUMENT 

I 

The project for which the assessments were levied was never 

abandoned. 

Counsel for appellants contends that, unless the entire pro¬ 
ject contemplated by the condemnation proceeding was com¬ 
pleted within three years (the period of the statute of limita- 
ions), or, a least, within a reasonable time, after the assess¬ 
ments were levied, appellants are entitled to recover all of 
the assessments paid. He further contends that a reasonable 
time had elapsed between the confirmation of the verdict of 
the condemnation jury on July 28, 1931, and the institution 
of this suit on December 16, 1935, at which time, the District 
admits, all of the work had not been completed. But in no 
case referred to by counsel for appellants, nor in any other 
case, so far as we have been able to find, has this contention 
been sustained. In no case has mere lapse of time been held 
sufficient to warrant a finding of abandonment. In every case 
there has been either an affirmative act of abandonment on the 
part of the city or, at least, a failure on the part of the city to 
allege and prove some reasonable expectation of ever proceed¬ 
ing with the work. Here, the District not only alleged but 
proved that all of the work had been completed. 
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Counsel for appellants relies principally upon the decision 
of this court in the case of District of Columbia v. Thompson, 
5S App. D. C. 313. 30 F. (2) 471. affirmed by the Supreme 
Court of the United States in 2S1 U. S. 25. The Supreme Court, 
in holding the project there involved had been abandoned, took 
into consideration several factors, none of which are present 
here. The court referred to the fact that more than fourteen 
years had elapsed between the condemnation and the bring¬ 
ing of the suit; that the District had failed to give any reason 
for the delay; that it had built a sidewalk and curb across the 
strip which constituted an obstruction against vehicular traffic, 
and that the District made no claim, either in its pleadings or 
proof, that it desired or intended to extend the street at any 
future time. It further appeared in that case that, on January 
29; 192G, the Auditor of the District wrote a letter to counsel 
for the property owner, which letter contained the following 
statement: 

“The official files of the engineer department in¬ 
dicate that it was never the intention to open Lamont 
Street between squares 2604 and 2605 to vehicular 
traffic, because of the excessive grade.” 

Although, in that case the verdict of the jury assessing 
benefits was confirmed in February, 1913. and suit was not 
brought until June, 1927, for the recovery of the assessment 
paid in March. 1923. this court held that the plaintiff’s cause 
of action for the recovery of the money did not arise until 
the affirmative act of the Auditor in stating that the project 
was abandoned. This court said: 

“It is manifest, therefore, that the District, at any 
time subsequent to the confirmation of the verdict of 
the jury, might have opened this street. The fact that 
' in 1924 it ‘laid and completed a cement sidewalk and 
curb across the east end of the condemned tract,’ 
while indicating a purpose to delay the actual open- 
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ing of the street, was not conclusive of the intention 
on the part of the municipality to abandon the pro¬ 
ject. The first definite act or declaration on the part 
of the District came from the auditor in the communi¬ 
cation of January 29, 1926, in response to a letter 
from the defendant in error demanding of the District 
a refund.” 

On appeal, the Supreme Court said: 

“The Court of Appeals held upon the evidence 
that such right of action did not accrue until January 
1926; and this is not controverted.” 

Therefore, that case does not hold that a mere lapse of 
time will work an abandonment, but does, on the contrary, 
hold that abandonment only arises through some affirmative 
act on the part of the municipality. 

The State cases referred to by counsel for appellants equally 
fail to support his contention. 

In Valentine v. City of St. Paul, 34 Minn. 446, 26 X. W. 457, 
the municipality had been perpetually enjoined from opening 
the street for which benefit assessments had been levied and 
paid. 

In McConville v. City of St. Paul, 75 Minn. 3S3, 77 X. W. 
993, the court found that, from a consideration of various 
proceedings before the city council, the project had been 
“wholly abandoned”, and that the city did not offer “the 
slightest evidence of its intent to complete its work of grading 
and improving the street named.” The court said: 

“If it intends to complete this work, it should do 
so or say so.” 

In City of Sa?7 Antonio v. Peters, (Tex. Civ. App.) 40 S. W. 
S27. the condemnation proceeding for the taking of the land 
necessary for the widening of the street for which the benefit 
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assessments were levied was abandoned and the land was 
never acquired. 

The same situation existed in City of San Antonio v. 
Walker, (Tex. Civ. App.) 56 S. W. 952. 

In the case of Bradford v. City of Chicago, 25 Ill. 411, as¬ 
sessments for benefits were levied by the city council for cer¬ 
tain contemplated street improvements. After the plaintiff 
in that case had paid his assessment, the assessments were held 
void and for four years the city made no attempt to institute 
new proceedings for the assessment of properties to be bene¬ 
fited or to do the work. The court said: 

“The city has failed to do it and has given, and 
can give, no assurance whatever that the improve¬ 
ment shall be made.’’ 

The court further said: 

“Allowing to the city four years of the time covered 
by this statute, within which to set on foot proceed¬ 
ings to prosecute the work, we think would be quite 
reasonable. Failing in that time to originate a new 
assessment, and showing no reason for the neglect, 
i is sufficient evidence, in this case, to show an abandon¬ 
ment. And herein no hardship or loss is imposed 
i upon the city, for the property remains, whoever may 
be the owners, and will be liable upon such new as¬ 
sessment. and possibly to a greater extent than has 
been already attached to it.” 

In that case, it will be noted, the city was at liberty, in the 
event it should subsequently decide to make the improve¬ 
ment, to levy a new assessment for the benefits arising there¬ 
from. Here, however, there is no authority for the levying 
of assessments for the widening and extension of streets ex¬ 
cept in the condemnation proceeding by which the land is 
taken. Hence, if the position of appellants in this case is sus- 
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tained, they will receive the full benefits from the completion 
of the project which was begun at their request, and pay noth¬ 
ing therefor. It is interesting to note that between July 2$, 
1931, the date of the confirmation of the verdict of the con¬ 
demnation jury, and October 31. 1941, the date of the trial 
of this case, appellants sold all of their lots in Square 15S2. 

In each of the cases relied upon by counsel for appellants 
the court found that the municipality had abandoned the 
project. In this case, the court below found the contrary. 
It found: 

“1. The defendant, the District of Columbia, did 
not abandon the project of opening, extending and 
improving the said streets as contemplated by the said 
condemnation Cause No. 2007. 

“2. The District of Columbia had no intention of 
abandoning said project.” (Appellants’ App. p. IS). 

This finding is amply supported by the record. From an 
examination of the table set forth on page 3 of this brief, 
it appears that the District, upon acquiring the land, promptly 
began the work of improving the streets condemned and, at 
the time this suit was filed, the major portion of the work had 
been completed. All of the work was completed or nearing 
completion on September 14, 1939, the date of the filing of the 
supplemental and amended complaint, which included, for the 
first time, a claim for the recovery of two payments made by 
appellants after the filing of the original complaint, one on 
August 19, 193S, in the sum of S1,G49.S7, and the other on 
November 10. 193S, in the sum of S1.S03.02. All was com¬ 
pleted prior to February 12, 1940. 
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II 

Assuming, for the sake of argument, that a portion of the work 
was abandoned because not completed within a reasonable time, 
nevertheless appellants are not entitled to recover, as they have 
failed to show the extent to which the consideration failed. 

Counsel for appellants contends that a reasonable time 
for the completion of the project had elapsed between the 
termination of the condemnation proceeding and the bringing 
of this suit, and that the court cannot consider any work done 
after the filing of this proceeding. In other words, counsel for 
appellants contends that the District contracted to perform 
all of the work within a reasonable time and. if it failed to 
perform any part thereof within such time, the entire con¬ 
sideration failed and may be recovered, irrespective of the 
extent the property was benefited from the work done. Such 
is not the law. Referring generally to the right to compensa¬ 
tion of one who only partially performs his contract, it is said 
in the Restatement of the Law of Contracts, Yol. 2, Sec. 357: 

“d. Even if the plaintiff's non-performance is a 
breach of his contractual duty for which the defend¬ 
ant has a right to damages, there are many cases in 
which it is not just to permit the defendant to retain 
1 the whole benefit of the plaintiff’s part performance 
without paying anything in return. If the benefit 
received by the defendant is no more than his harm, 
he owes nothing to the plaintiff. But if the benefit 
received is more than the amount of his harm, to let 
him retain the excess would not only be giving him 
1 something for nothing, it would also be making the 
plaintiff suffer a penalty for his wrong in excess of the 
compensatory damages that are held to be a fully 
adequate remedy in actions for wrongful breach.” 

We have been able to find only three cases which involve 
the recovery of benefit assessments where the work was 
abandoned after it was begun. 
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In City of San Antonio v. Walker (Tex. Civ. App.) 5G 
S. \Y. 052. a portion of the work had been done before abandon¬ 
ment and the court held that the entire amount might be re¬ 
covered if “the work actually done confers no benefits on the 
property assessed.” 

Again in McConvillc v. City of St. Paul, 75 Minn. 3S3, 77 
X. W. 093. the coui t permitted a recovery of the full amount of 
the assessment paid because the evidence showed conclusively 
that the property assessed was not benefited by the work done, 
and distinguished that case from the case of Strickland v. 
City of Stillwater, 63 Minn. 43. Go X. W. 131. In the latter 
case, assessments were levied for a project which included, 
as here, the improvement of a number of streets. Part of the 
work was performed, but the rest of the work was abandoned, 
including the improvement of the portion of the street im¬ 
mediately in front of the plaintiff's property. The lower court 
held plaintiff was entitled to recover the entire assessment 
paid, but the judgment was reversed on appeal, the court 
saying: 


“It was competent for the city to include parts of 
several streets in one general plan of assessment for 
grading the same, and to levy an assessment upon the 
abutting property, if. in the discretion and honest 
opinion of the official body having jurisdiction of such 
matters, that could be fairly and equitably done, so 
that each piece of abutting property should be pro¬ 
portionately assessed according to the benefits it de¬ 
rived from the grading and improvements of the 
streets as an entirety. * * * If the plaintiff enjoyed a 
benefit from such grading, although not directly in 
front of her property, she should bear a just propor¬ 
tion of the costs of the whole improvement. * * * 
Hence she is not entitled to recover from the city the 
whole amount paid by her, as alleged in her complaint, 
unless she can show that the improveminent actually 
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made upon all of the streets did not benefit her at all. 
and not because the city merely neglected to grade 
the street in front of her abutting property.” 

The court further said: 

“* * * the benefits, if any, which have accrued to 
her property by the improvements, so far as the same 
are actually made, should be charged against her, and, 
if they do not amount to the sum so assessed against 
her property and paid by her, then the difference 
would be the measure of the amount of her recovery, 
if she is entitled to recover at all.” 

Appellants offered no testimony to show that they were 
not benefited, to the full extent of tiie assessments paid, by the 
work completed or started prior to the filing of this suit. 
Square 15S2. in which appellants’ lots are located, is bounded 
by Garrison Street. 44th Street. Fessenden Street and 45th 
Street. Northwest, with a minor street through the square 
running east and west known as Faraday Place. Appellants’ 
lots lie on the south side of Garrison Street and on the north 
and south sides of Faraday Place. The work of widening 44th 
Street between Fessenden and Garrison Streets was begun in 
the early part of 1932, and was continued from time to time, 
being completed prior to January 30. 1936, (Appellants’ App. 
p. 13), and the grading and surfacing of Garrison Street be¬ 
tween 44th Street and Wisconsin Avenue was begun on Octo¬ 
ber 29. 1935 (Appellants’ App. p. 12), and was completed on 
some date prior to October 1. 1937. (Appellants’ App. p. 15). 
From appellants’ letter of July IS, 1929, addressed to the 
Engineer Commissioner requesting this project be started, it 
would appear that they believed their lots would be benefited 
by the entire project (Appellants’ App. p. S). On the other 
hand, they claim, by the affidavits filed in the condemnation 
proceeding, that the only benefit was from the opening of 
Garrison Street from 44th Street to Wisconsin Avenue (Ap- 
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pedants’ App. p. 10). This work, as before pointed out, had 
been started two months before the institution of this pro¬ 
ceeding. 


Ill 

The payments made in 1935 and 1938 were made voluntarily and 

cannot be recovered. 

Even assuming, for the sake of argument, that counsel for 
appellants is correct in his contention that there was a failure 
of consideration in iota if all of the work contemplated was not 
completed within three years of the confirmation of the verdict 
of the jury in the condemnation case, it does not follow that all 
of the payments made by appellants can be recovered. We 
concede that, if appellants’ contention is correct, they are en¬ 
titled to recover the two payments made in March. 1931, since 
they were made in expectation of the completion of the work. 
District of Columbia v. Thompson . supra. But the other 
payments were made, if we accept appellants’ contention, after 
they had knowledge of the invalidity of the assessments. It 
is well settled that payments made with knowledge and with¬ 
out compulsion are voluntary. 

Union Pac. R. Co. v. Dodge County , 9S U. S. 541, 
Chesebrough v. United States, 192 U. S. 253, 

Heckman A Co. v. Dawes A Son Co.. Inc., 5G App. D. C. 
213, 12 F. (2) 154, 

Blanks v. Hazen, 66 App. D. C. 118, S5 F. (2) 284, 
Georgetown College v. District of Columbia, MacArthur and 
Mackey’s Rep. (11 D. C.) 43, 

Security Nat. Bank of Watertown v. Young, (C. C. A. 8th 
Cir.) 55 F. (2) 616, 

Fox v. Edicards, (C. C. A. 2nd Cir.) 287 F. 669. 


See also exhaustive annotations in— 
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64 A. L. R. 9, 

74 A. L. R. 1030, 

S4 A. L. R. 294. 

Before one making payment of a void tax or assessment is 
entitled to recover the same, it is necessary that he prove two 
things: First, that he paid the assessment under protest, and, 
second, that he paid under compulsion or duress exerted by the 
taxing authorities. Only one payment, that of 1935, was 
made under protest. A payment even made under duress, but 
without protest, cannot be recovered. 

Union Pac. R. Co. v. Dodge Co., supra, 

Chesebrough v. United States, supra, 

Moore Ice Cream Co. v. Rose, 2S9 U. S. 373, 

Blanks v. Hazen, supra. 

On the other hand, even a written protest does not make the 
payment involuntary. 

Chesebrough v. United States, supra, 

United States v. N. Y. & C. M. S. S. Co., 200 U. S. 4SS, 
Heckman & Co. v. Dawes & Son Co., Inc., supra. 

Blanks v. Hazen, supra, 

Woudrack v. Becker, 55 F. (2) 840, 

Security Nat. Bank of Watertown v. Young, supra, 

Fox v. Edwards, supra. 

Counsel for appellants contends, however, that the pay¬ 
ments were made under compulsion, for the reason that they 
desired to subdivide their land and, under the statute, a sub¬ 
division plat could not be recorded until the assessments were 
paid. But the compulsion which must exist in order to make 
the payment involuntary must be some duress or compulsion 
exerted upon the person making the payment by the tax col¬ 
lecting officials. In the note in 64 A. L. R. 9, 51, it is said: 

“It is a further principle of law recognized by the 
I courts, that the party receiving the payment or from 
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whom it is sought to recover the sum paid, must have 
been the one who exerted the duress or committed 
the acts which compelled the payment, in order for 
the payment to be considered involuntary.” 

In the case of Chcsebrough v. United States, 192 U. S. 253, 
suit was brought to recover from the Government money paid 
for certain revenue stamps, on the ground that the statute re¬ 
quiring these stamps upon documents was void. The plain¬ 
tiff there contended that the payment for the stamps was under 
compulsion, since he had sold certain property and the pur¬ 
chaser refused to accept the deed of conveyance until the 
stamps had been affixed thereto. The court first laid down 
the general principle of law respecting voluntary payment 
as follows: 

“The rule is firmly established that taxes volun¬ 
tarily paid cannot be recovered back, and payments 
with knowledge and without compulsion are volun¬ 
tary. At the same time, when taxes are paid under 
protest that they are being illegally exacted, or with 
notice that the payer contends that they are illegal 
and intends to institute suit to compel their repay¬ 
ment, a recovery in such a suit may, on occasion, be 
had, although generally speaking, even a protest or 
notice will not avail if the payment be made volun¬ 
tarily. with full knowledge of all the circumstances, 
and without any coercion by the actual or threatened 
exercise of power possessed, or supposed to be pos¬ 
sessed, by the party exacting or receiving the pay¬ 
ment, over the person or property of the party making 
the payment, from which the latter has no other 
means of immediate relief than such payment. Little 
v. Bowers. 134 U. S. 547, 554; Railroad Company v. 
Commissioners, 9S U. S. 541, 544; Radich v. Hutchins. 

95 U. S. 210, citing Brumagin v. Tillinghast. IS Cali¬ 
fornia, 265, a case in respect of stamps purchased, in 
which the subject is discussed by Mr. Justice Field, 
then Chief Justice of California.” (Emphasis sup¬ 
plied). 
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The court then held that the payment sought to be recovered 
was voluntary, inasmuch as no duress was exerted by the col¬ 
lecting officers, saying: 

“ * * * The petition did allege that the building com¬ 
pany was unwilling to accept an unstamped convey¬ 
ance. and that the stamps were thereupon affixed in 
order to complete the transaction and obtain the con¬ 
sideration. but if that constituted duress as between 
Ohescbrough and his building company it was a mat¬ 
ter with which the collector had nothing to do. On 
the face of the petition the purchase was purely vol¬ 
untary and made under mutual mistake of law if the 
law were unconstitutional.” 

The Chesebrough case was cited with approval in United 
States v. .V. V. & C. M. S. S. Co .. 200 U. S. 4SS. 

In the case of Brumagin v. Tillinghast, IS Cal. 205. 70 Am. 
Dec. 170. cited with approval by the Supreme Court of the 
United States in the Chesebrough case, it is said: 

“What shall constitute the compulsion or coercion 

j which the law will recognize as sufficient to render 
payments involuntary, may often be a question of 
difficulty. It may be said in general that there must 
be some actual or threatened exercise of power pos¬ 
sessed. or supposed to be possessed, by the party ex¬ 
acting or receiving the payment, over the person or 
property of the party making the payment, from 
which the latter has no other means of immediate 
relief than by advancing the money.” 

See also— 

Georgetown College v. District of Columbia, supra. 

While it is true that appellants could not record a sub¬ 
division of their property without paying the assessments here 
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involved, there is nothing in the law which requires one to 
subdivide his property before conveying it or building thereon. 
Years ago the Commissioners undertook to pass a regulation 
requiring the subdivision of property before a building permit 
would be issued, but this court held such a regulation was be¬ 
yond their powers. Macfarland v. Miller , IS App. D. C. 554. 

In the case of Ross v. Goodfellow, 7 App. D. C. 1, 10, there 
was involved the question of the power of Congress to provide 
that all subdivisions must be made in accordance with the 
Highway Plan and that all streets shown on the subdivision 
plats shall be public ways. In other words, under existing law, 
if one wishes to record a subdivision of certain property and 
certain streets are shown on the Highway Plan to run through 
or project into that property, the land within the line of the 
streets must be dedicated. This court sustained the validity 
of the statute on the ground that a property owner was at 
liberty to convey his property by metes and bounds, but, if he 
wished to avail himself of the privilege of recording a subdivi¬ 
sion thereof, he must comply with the requirements of the 
law. This court said: 


“Though possible hardship and pecuniary loss may 
be inflicted upon some private land owners through 
this Act of 1888, especially as construed by the Com¬ 
missioners in the rules promulgated thereunder, still 
it must be remembered that each owner has the un¬ 
doubted right to lay off his land in any manner that 
he pleases, or not to subdivide it at all. He cannot be 
made to dedicate streets and avenues to the public. 
If public necessity demands parts of his land for high¬ 
ways, it can be taken only by condemnation and pay¬ 
ment of its value. But he has no corresponding 
right to have his plat of subdivision so made admitted 
to the records.” 


i 


Therefore, in this case, appellants were not required to pay 
the assessments unless they wished to avail themselves of the 
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privilege of recording the subdivision. They had the option 
of selling their property by metes and bounds. The District 
did not. and could not. require the recording of the subdivision. 

CONCLUSION 

IFor the reasons hereinbefore stated, it is respectfully sub¬ 
mitted that the judgment of the court below was right and 
should be affirmed. 
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